CALLING ALL COMPANY DIRECTORS:

DO YOU REALLY KNOW YOUR RESPONSIBILITIES AND LIABILITIES IN SPAIN?

The legislation surrounding company directorships in Spain is constantly changing to make sure that the public,
employees and customers can have confidence in the businesses that they interact with. On top of the daily
stresses that such a role brings, keeping up with these changes can be a minefield. Irwin Mitchell Abogados sets
out to clarify some of the issues and pitfalls which company directors need to be aware of.

The changes: Spanish legislation governing director’s liabilities has been recently modified to set out in greater
detail their duties and obligations. Under Spanish law, directors’ liability is both personal and unlimited and
therefore applies to their own personal wealth.

The main responsibility of a Director of a Spanish Company under Spanish law is described using the phrases “to
act in good faith and honesty, whilst fulfilling their position as a Director of the Company” and to act with the
diligence of an “organised businessman and a loyal representative”.

In addition to the general duties of a Director, Spanish law imposes certain specific duties on the Directors, most of
them surrounding the principle of loyalty to the Company, confidentiality and transparency towards shareholders.

In general, directors may become jointly and separately liable to the company, the shareholders and the creditors

for any act or omission which is considered to be:

a) Contrary to the provisions of the respective Spanish acts governing the Sociedades Anonimas and the
Sociedades Limitadas
b)  Contrary to the provisions of any other binding law
c) Contrary to the relevant company’s by-laws or
d) In breach of their duties owed to the company
Outlined below are just a few examples of actions or situations which could land a company director in trouble:
e Mismanagement of the company’s share capital
e Failure to comply with the company’s by-laws
e The abusive or inadmissible distribution of dividends

e Providing incorrect or incomplete information to shareholders or clients

e Failure to prepare and submit the company’'s accounts to the general shareholders’ meetings for
approval and/or to file such accounts (once approved) at the Mercantile Registry

e Failure to adapt the corporate documents governing the life of the company to current legislation



e Failure to promote the company’s dissolution in case of insolvency

In principle, directors cannot absolve their liability, even if an action/decision of a director is adopted, authorised or
ratified by a general shareholders’ meeting of the company.

However, a director will not be considered liable for the acts of other directors where it can be shown that:

e He/she was unaware of the relevant act/decision of the other director(s) (for a reason other than
his/her absence from a board meeting);

or

e Being aware of the relevant act/decision, he/she took all reasonable measures to prevent it from
taking place, or (at least) expressly opposed the relevant board resolution.

Delegating any of the powers of a director (or the board of directors) to another director or to an employee (e.g. the
Chief Executive Officer) does not necessarily imply absolution of the director’s liability

WHEN THINGS GO WRONG........

Corporate liability and debt

In certain specified situations, the directors are jointly and separately
liable for all of the company’s debts, if the directors fail to call the
required shareholders’ meeting or fail to file a petition for the winding
up of the company (i.e. the company's losses have reduced the
company’'s net worth to an amount which is below 50% of its
subscribed share capital amount, and the share capital is not restored
to the required level).



Insolvency liability

A decision issued by the judge, in which the company’s insolvency is classified as accidental or guilty, the judge
can order the directors to pay the creditors any amount owed to them if they are not entirely satisfied in the
liquidation procedure.

Tax liability

The company directors will become personally liable for the outstanding tax debts of the company upon a tax
infringement (infraccién), where the directors fail to undertake the necessary acts to comply with the company’s tax
obligations.

Criminal liability

There are a range of corporate criminal offences that could be committed by a director of a company such as
forging corporate documents, abusive resolutions, harmful resolutions, breach of shareholders’ rights, breach of
obligation to co-operate with any relevant authority etc which all carry separate and unique penalties.

DE FACTO DIRECTORS

You may hear or read the phrase De Facto Director. But what exactly does this mean and what are their
obligations?

A de facto director is one whose appointment has expired and has not been renewed; or who has not formally
been appointed as director, but appears before third parties acting in good faith. The de facto directors can be
liable in similar terms as regularly appointed directors.

As can be seen, the prestige that company directorship brings comes with a significant level of personal
responsibility and liability and this legislation, as with many others, are constantly under review to ensure that
customer and employee confidence remains as high as possible. For more information and advice about company
directorships, contact Irwin Mitchell Abogados on 902 150 105 or e-mail us imenquiries@irwimitchell.com

Visit our web site www.irwinmitchell.es




